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BRIEFING 

Further matters requ1nng Ministerial approval to establish 
Provincial Growth Fund Limited 

Date: 16 August 2019 Priority: High 

Security In Confidence Tracking 0398 19-20 
classification: number: 

Purpose 

To seek approval, in your role as shareholding Ministers of the Provincial Growth Fund Limited 
(PGFL), to final operational matters required to establish PGFL. 

Executive summary 

Cabinet has agreed to establish PGFL as a Schedule 4A company. It is being established as an 
asset holding company to hold loan and equity investments made through the Provincial Growth 
Fund (PGF) while outsourcing the management and administration functions associated with these 
investments to the Provincial Development Unit (POU). 

Following the recent appointment of PGFL directors, the company can be registered with the 
Companies Office. Shareholding Ministers are required to sign the shareholders' consent form and 
approve the proposed company constitution for PGFL. 

The constitution was developed by Chapman Tripp under the instructions of POU. The Treasury 
were consulted on the constitution. The constitution is similar to those for other Schedule 4A 
companies and intends to confirm or modify the rights and powers for PGFL and shareholding 
Ministers as set out in the Companies Act 1993 in accordance with the intended purpose and 
objectives for PGFL. 

This briefing also seeks joint Ministers' approval to two matters required to progress the Order in 
Council to add PGFL under Schedule 4A of the Public Finance Act 1989 (PFA) and the 
Management Agreement between POU and PGFL. These are: 

1) To inform the Order in Council, an assessment needs to be made on which provisions of 
the Crown Entities Act 2004 related to financial power restrictions (sections 161-165) apply 
to PGFL to ensure that the restrictions under these provisions would not prevent PGFL 
from undertaking investment-related activities. These provisions are outlined in Annex One. 
Officials recommend that sections 162 and 164 apply to PGFL (restrictions on borrowing 
and using derivatives) and sections 161, 163 and 165 do not apply (restrictions to acquire 
financial products, giving guarantees and indemnities, and requirements to pay net surplus 
to the Crown). 

2) To inform the Management Agreement between POU and PGFL, we recommend that 
PGFL is 100% financed by equity to hold and manage PGF investments and that capital be 
provided as ordinary shares consistent with some other Schedule 4A companies. 

Subject to approval, officials will finalise the documentation for PGFL to be registered with the 
Companies Office. Over the next few weeks, officials will continue to work on the Order in Council 
and LEG paper for Cabinet Legislation Committee, the Management Agreement and provide you 
with draft Letters of Expectation to the PGFL Board. Once these aspects have been confirmed and 
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approved, and the Order in Council has been authorised by Cabinet, PGF investments will then be 
able to be novated or transferred to PGFL. 

Recommended actions 

The Ministry of Business, Innovation and Employment recommends that you: 

a Note that Cabinet agreed to establish PGFL as a Schedule 4A company 

Noted 

b Note that on 1 August 2019 directors were appointed to the PGFL board 

Noted 

c Note that Cabinet agreed to delegate authority to the Minister of Finance and the Minister for 
Regional Economic Development to make decisions on the final design and operation of PGFL 

Noted 

d Note that Cabinet directed POU to report back to shareholding Ministers on the final 
constitution for PGFL 

Noted 

Hon Shane Jones 

e Agree to sign the consent form in Annex Two confirming the Minister for Regional Economic 
Development as a shareholder of PGFL under the Companies Act 1993 

Agree I Disagree 

f Agree to the proposed company constitution for PGFL in Annex Three 

Agree I Disagree 

g Note that to include PGFL in Schedule 4A of the PFA, consideration needs to be given to the 
financial power provisions under the Crown Entities Act 2004 

Noted 

h Agree for PGFL to be exempt from the following restrictions relating to financial powers: 

• acquiring financial products ( section 161) 

• giving guarantees and indemnities (section 163) 
Agree I Disagree 

Agree that restrictions on borrowing (section 162) and using derivatives (section 164) will apply 
to PGFL 

Agree I Disagree 

Agree that section 165 relating to net surplus does not apply to PGFL, consistent with other 
Schedule 4A companies 

Agree I Disagree 

k Note that decisions under recommendations (h), (i) and U) be included in the Order in Council 
to add PGFL to Schedule 4A of the PFA 

Agree I Disagree 

Agree that PGFL will initially be 100 per cent financed by equity and carry no debt 

Agree I Disagree 
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m Agree that PGFL shall have uncalled capital of $1 86 million, comprised of ordinary shares 

Agree I Disagree 

n Note that should the circumstances of PGFL change in the future, shareholding Ministers can 
reconsider PGFL's capital structure 

Noted 

o Agree to forward this briefing and appended documents to the Minister of Finance for approval 

Agree I Disagree 

Hon Grant Robertson 

p Agree to sign the consent form in Annex Four confirming the Minister of Finance as a 
shareholder of PGFL under the Companies Act 1993 

Agree I Disagree 

q Agree to recommendations (f) to (n) above 

Karen Walfisch 
General Manager, Strategy, Planning and 
Performance 
Provincial Development Unit, MBIE 

t�. / .� ... / .\.'1. 

Hon Grant Robertson 
Minister of Finance 

. . . . .  I . . . . . .  I . . . . .  . 
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Background of Provincial Growth Fund Limited 

1. Cabinet has agreed to establish PGFL as a schedule 4A company under the PFA [DEV-19-
MIN-0084). It is being established as an asset holding company to hold loan and equity 
investments made through the PGF. Existing investments are currently being managed by 
POU, and will be novated or transferred to PGFL once it is established and operational. 
Thereafter, new investments will be novated to PGFL once executed. 

2. The purpose of PGFL will be to: 

a. act solely as the nominated legal entity for taking assignment of PGF debt and equity 
investments 

b. act at all times in accordance with its constitution and its management agreement with 
the POU in relation to any matter relating to those investments 

c. subject to compliance with the Companies Act 1993, distribute the receipts or proceeds 
of any PGF investments to the Crown 1, unless otherwise agreed between PGFL, POU 
and shareholding Ministers. 

3. PGFL will have no operational role in the day-to-day management and administration of PGF 
investments. PGFL will outsource these functions to the POU through a management 
agreement. Decision making responsibilities on PGF investments will remain unchanged. 

State of play relating to PGFL's establishment 

4. PGFL directors have been appointed and their three year term has commenced as of 1 
August 2019 [MBIE Briefing 0186 19-20 refers]. The directors are Mr Rodger Finlay (as Chair 
of the Board), Mr Neville Harris QSO and Mr Graeme Mitchell. 

5. The next steps are for PGFL to be registered with the Companies Office for the company to 
be "established" under the Companies Act 1993. The Companies Act 1993 requires a 
company to have at least one director before it can be registered (PGFL's proposed 
constitution requires that there be a minimum of two directors). 

6. Subject to approval of this briefing, officials will issue drafting instructions for Parliamentary 
Counsel Office to prepare an Order in Council to add PGFL into Schedule 4 of the PFA and 
Schedule 1 of the Ombudsman Act 1975. A LEG paper will then be prepared for Cabinet to 
authorise the Order in Council. We are also working with IRD on another Order in Council to 
authorise an income tax exemption for PGFL which will be progressed at the same time. 

Further matters for joint Ministers to consider 

7. This briefing asks shareholding Ministers of PGFL to sign the consent form to register the 
company and seeks your approval to the proposed constitution for PGFL. This briefing also 
seeks your approval to the financial powers available to PGFL under the Crown Entities Act 
2004 and the capital structure for how PGFL should be funded. Confirming these two matters 
are required to progress the Order in Council to include PGFL on Schedule 4A of the PFA 
and the Management Agreement respectively. 

The proposed constitution for PGFL states that the company distributes proceeds from any PGF 
investment to shareholding Ministers, as agents of the Crown. Shareholding Ministers then have the 
discretion as to how those proceeds are distributed further. Cabinet agreed that returns on PGF investments 
that arise within the three year period of the fund (before 30 June 2021) be returned to the PGF for 
reinvestment while returns received after the three year period be decided at a later time [DEV-19-MIN-
0084]. Shareholding Ministers will therefore act in accordance with Cabinet approval and redirect proceeds 
back to the PGF for reinvestment. 
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We ask you to sign the consent form to register PGFL with the Companies Office 

8. Following the recent appointment of directors, officials can now register and incorporate 
PGFL with the Companies Office. The Companies Act 1993 requires shareholding Ministers 
and PGFL directors to sign consent forms. 

9. The briefing asks joint Ministers to each sign a shareholders consent form (see Annex Two 
and Annex Four). Signing these forms confirms that you agree to being shareholders of 
PGFL and to hold 50 shares each. 

10. Once PGFL has been registered with the Companies Office, a Certificate of Incorporation will 
be provided and the company's details will become publicly available on the Companies 
Office Register. PGFL will also be subject to the Companies Act 1993 meaning the company, 
the board, each director and each shareholder of the company will be subject to the rights, 
powers, duties and obligations as outlined in the Act. 

We recommend that you approve the proposed company constitution for PGFL 

11. Cabinet directed POU to report back to shareholding Ministers on the final constitution for 
PGFL [DEV-19-MIN 0084]. A company constitution for PGFL has been prepared for your 
consideration and is appended to this briefing ( see Annex Three). 

12. Companies that do not have a constitution are simply governed by the Companies Act 1993. 
So the purpose of the constitution is to confirm or modify the rights, powers, duties and 
obligations of the company, the board, each director and each shareholder as set out in the 
Companies Act 1993 in accordance with the intended purpose and objectives of PGFL. 

13. The constitution was developed by Chapman Tripp under the instructions of POU. Chapman 
Tripp also prepared the constitution for New Zealand Green Investment Finance Limited 
(NZGIFL). The proposed constitution for PGFL is very similar to NZGIFL, with the exception 
of some bespoke elements (primarily in Clause 6 which outlines the purpose of PGFL). 

14. Should shareholding Ministers decide to expand the mandate, or change the structure, of 
PGFL, this could be accommodated through changes to the Company's constitution and 
changes to its capability and governance. Such changes would require Cabinet approval. 

15. Officials will report back periodically on the pipeline of deals and the appropriateness of 
PGFL's arrangements. Cabinet has directed POU to report back to DEV before April 2020 on 
whether the arrangements for PGFL are fit for purpose. 

16. Officials recommend that Ministers approve the proposed company constitution for PGFL. 
Subject to your approval, the constitution will be included in the documentation for registering 
PGFL. For convenience, key clauses of the constitution have been summarised in the table 
below. 

SUMMARY OF PGFL'S PROPOSED CONSTITUTION 
Part A: Introduction 
Purpose of company (clause 6) 
Clause 6.1 states the rationale for PGFL within the context of the PGF's objectives and processes while 
noting that primary responsibility for management and administration of PGF investments remains with the 
Crown. 

Clause 6.2 outlines the various purposes of PGFL which primarily relates to: 
• entering into and acting in accordance with a Management Agreement with MBIE, and supervising and 

monitoring the performance of MBIE's obligations under the Agreement 
• acting as the nominated entity for taking novation of MBIE's rights, benefits, liabilities and obligations 

and any securities held under Investment Agreements that MBIE has entered into. 
• subject to compliance with the Act, distribute the proceeds received from any Investment to 

Shareholding Ministers, unless otherwise agreed between the Company, MBIE and Shareholding 
Ministers. 

Nature of company (clause 7) 
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Clause 7.1 states that from the time PGFL is incorporated until a special resolution of shareholders is 
passed under Clause 7.2: 

a. the company is not expected to generate profits in the short to medium tenn 
b. it is an objective of the company to seek profitability in the long term, but only to the extent that the 

objective is consistent with clause 6.1 

Clause 7.2 states that until a special resolution of shareholders is passed under Clause 7.3, the company 
prepares to operate in accordance with Clause 7.3 e.g. implements necessary procedures and operational 
changes, changes to the constitution. Directors will then notify shareholders when it considers the company 
is ready to operate in accordance with Clause 7.3. 

Clause 7.3 states that upon notification above, shareholders may bring Clause 7.3(a) into effect via special 
resolution 

a. PGFL is intended to operate as a successful business and to this end profitable and efficient 

The clause also states that PGFL is a Crown-owned company, listed in Schedule 4A of the PFA and 
Schedule 1 of the Ombudsmen Act 1975. 
Part B: Shares and Shareholders 
Shares (clauses 9-14) 
At the time of registration, PGFL will have 100 shares at $1 per share, with the period of notice for calls on 
the 100 shares issued on registration to be 20 working days. At least 50% of the Shares in the Company 
must be held by the Crown via two or more Ministers. Shareholders must authorise any issuing of shares. 
Meetings of shareholders (clauses 16-19) 
The board must call an annual meeting of shareholders no later than 6 months after the balance date of the 
company and no later than 15 months after the previous annual meeting. The board can call special 
meetinqs of shareholders and a written resolution can also be passed instead of holding a meetinq. 
Part C: Directors 
Appointment and Removal (clauses 20-22) 
The number of directors shall not be fewer than 2 or more than 7 but is ultimately decided by Shareholding 
Ministers. Shareholding Ministers may choose to appoint or reappoint a director or chairperson for PGFL 
via written notice for a maximum of three years at a time. Ministers may also choose to remove any director 
from office. Directors can choose to resign via a siqned notice. 
Interested Directors (clause 28) 
Directors interested in transactions the Company enters into may not vote on a matter relating to the 
transaction but may attend a meeting of directors, sign a document relating to the transaction on behalf of 
PGFL or anything else as if they are not interested in the transaction. Shareholding Ministers are able to 
subject or relax this prohibition via written notice. 
Remuneration (clause 29) 
Remuneration or other benefits payable to the Company must be done by Shareholdinq Ministers. 
Part D: General 
Indemnity and Insurance for Directors and Employers (clauses 32-33) 
PGFL may indemnify a director or employee for any liabilities for which a director or employee may be 
indemnified under the Act. This also aoolies to insurance. 

17. The constitution has been drafted to work alongside the Management Agreement between 
PGFL and POU. The constitution limits PGFL's role to effectively overseeing the obligations 
of POU under the Management Agreement which outsources to POU the day-to-day 
management and administration of PGF investments, including the exercise of any rights 
under the investment agreements and securities. 

18. The draft Management Agreement is currently with directors for consultation. Officials will 
provide Ministers the final version of the Management Agreement for your information once it 
has been jointly approved by POU and PGFL. 
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We recommend that restrictions on acquiring financial products, giving guarantees 
and indemnities, and requirements to pay net surplus to the Crown do not apply to 
PGFL 

19. The Crown Entities Act 2004 contains financial power provisions that place constraints on 
Schedule 4A companies to carry out certain investment-related activities. 

20. By default, restrictions are placed on Schedule 4A companies to acquire financial products 
(section 161), to borrow (section 162), to give guarantees and indemnities (section 163) and 
to use derivatives (section 164) unless an exemption or specific authority is provided under 
section 160(1 )(b) of the Act by the Minister of Finance. Schedule 4A of the PFA also includes 
section 165 which relates to requiring Crown owned entities to pay net surpluses to the 
Crown. Annex One outlines all of these provisions in more detail. 

21. To inform the Order in Council to include PGFL in Schedule 4A of the PFA, consideration 
needs to be given to these provisions to ensure that the above restrictions would not prevent 
PGFL from undertaking activities that it is expected to carry out. 

22. Schedule 4A of the PFA, copied below, lists the Schedule 4A companies along with the 
financial power provisions that apply to each company (signalled by a tick) for your 
information. 

Schedule 4A 

Non-listed companies in which Crown is majority or sole shareholder 
S<  3.-\.B. 450.-1. 

Sch�dule tA: inserted. on 1 8  July �013. by section 56 of the Public FU1ance Amendment Acl :?01 3  (:?013 Ko �0). 

:"iote: .-\ tick alongside the name ofa company means that the section of the Cro,n1 Entities Act 200-1 that appears above the 
tick applies to that company. 

Compau�· 

City Roil link limited 
Crown Assel �tanagement Limitt<l 
Crown Infrastructure Partn�s Lunited 
Education P.iyroll LlJnjted 
Health Benefits LlJuited 
Kew Zealand Green lnn:stment Finance Limited 
Otakaro Limited 
Predator Free 1050 limited 
Research and Education Ad,·anced �etwork �ew Zealand Limited 
Southem Response Earthquake Sen·ices Limited 
Tlhnaki Rede\·elopment Comp3J1y Limited 
The Network for Leaming Limited 

Strtiom. of Crowu Eulltlt5. Art 2004 (nolating ro 
fitumdal pown1) 
161 162 163 164 165 
✓ ✓ ,I ✓ 

✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

✓ ✓ ✓ 

✓ ✓ ✓ ✓ 

Schedule .tA: amended  on 31 �fa.y :!0 )9. by cbmse 3 of the Public Fm.uicc (Kew Zealand Green Im·esuncn1 Finance: Limited) Order :?019 (LI 
1019 106\. 

23. Officials recommend that an exemption is provided for PGFL to relax the restrictions to 
acquire financial products (section 1 61 )  and giving guarantees and indemnities (section 
1 63). This assessment is based on the current PGF investment activity and along with what 
investment-related activities were intended to be undertaken under the PGF. 

24. PDU has interpreted loans to fit within the definition of financial products, in particular debt 
securities. Once PGFL is fully established, approved loan agreements will be transferred to 
PGFL to hold and manage. In addition, guarantees are one of the funding instruments 
anticipated for possible use under the PGF. Relaxing restrictions for PGFL to carry out these 
activities will provide flexibility and avoid any potential issues that would prevent PGFL from 
accepting investment agreements. 

25. PGF investments will vary in terms of scale and complexity. Regardless of the form and 
structure of the investment, PGFL would only be accepting and holding investments once 
they have been executed. This is in line with PGFL's role as outlined in the proposed 
constitution and draft Management Agreement. 

26. Before being executed, all investments are reviewed and approved by Ministers. For 
example, under the loan delegation instrument that has been developed, RED Ministers 
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provide an in-principle approval to the broad parameters of the investment and are then 
notified of the intention for POU to execute the loan along with the key terms. Shareholding 
Ministers' approval will also be sought for investments to be novated over to PGFL. 

27. Section 1 65 of the Crown Entities Act 2004 requires a Crown owned entity to pay the whole 
or part of any net surpluses back to the Crown. Officials also recommend that section 165 
does not apply to PGFL. This power is generally required for Crown companies where the 
Crown or the Minister of Finance is not the majority shareholder and requires this power for 
net surpluses to be requested. 

28. As illustrated on the previous page, no Schedule 4A companies have this requirement in 
place as the Crown is a majority shareholder for these companies and the Minister of 
Finance does not require this power to make requests under this provision. In addition, the 
proposed constitution for PGFL states that the company distributes the proceeds received 
from any investment to shareholding Ministers (including the Minister of Finance) unless 
otherwise agreed between the Company, POU and shareholding Ministers. 

29. We consider that PGFL will not need an exemption to borrow (section 1 62) or use 
derivatives (section 1 64), meaning that PGFL would be subject to those provisions. 

We recommend that PGFL should be 1 00 per cent financed by equity 

30. Operating and monitoring costs associated with PGFL will be met from the PGF. Based on 
initial costings for the establishment, administration and management of PGFL, $1 million of 
operational expenditure in 2019/20 and 2020/21 has been appropriated into baselines for this 
purpose. An operational funding agreement is being developed to outline the operating 
model for providing funding to PGFL. This agreement will be appended to the Management 
Agreement. 

31. A $186 million appropriation in 2019/20 is also in place to support capital investment by the 
PGF [MBIE Briefing 3900 18-19 refers]. This amount represents the loans and equity 
investments made through the PGF that are currently approved for negotiation. 

32. Because PGFL is intended to be an asset holding, management and realisation company, it 
makes sense for it to be 100 per cent financed by equity because this will: 

• cap the Crown's maximum financial exposure at $186 million, consistent with the 
amount appropriated; 

• keep the PGFL company's structure and operations as simple as possible; 

• avoid the need for PGFL to pay interest on loans, for which its revenue source (from 
interest on loans it provides and dividends from equity investments it makes) could be 
relatively uncertain; 

• be consistent with the capital structure of Crown Asset Management Ltd (CAML), which 
is a Schedule 4A Company tasked with managing and realising the assets of some 
former finance companies where the Crown had provided a guarantee under the 
Crown's Retail Deposit Guarantee Scheme; and 

• be consistent with the capital structure of Crown Infrastructure Partners Ltd (CIPL), 
which is a Schedule 4A company that was originally set up to manage and finance 
building the Ultra-fast Broadband Network. 

33. Consistent with the arrangements for CAML and CIPL, we propose that capital be provided 
as ordinary shares. When funds need to be returned to the Crown in the future (as PGFL's 
loans and equity investments are realised) then this can be achieved by either: 

• paying dividends to the Crown; and/or 
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• conducting a share buyback (whereby the Crown's shares would be repurchased and 
cancelled by PGFL in exchange for cash paid to the Crown by PGFL). 

34. Another option would be for PGFL to issue redeemable preference shares to the Crown, 
which could be redeemed as funds permit in future. However, we see no advantage from 
such an arrangement because it is not intended for PGFL to issue any financial instruments 
which the Crown's investment in PGFL would need to rank ahead when the company is 
eventually wound up. 

35. Should the circumstances of PGFL materially change in the future, then shareholding 
Ministers can reconsider PGFL's capital structure at that point. 

Consultation 

36. The Treasury was consulted on this briefing. MBIE Legal, and Entity Performance & 
Investment teams were also consulted. 

Next steps 

37. Subject to the signing of the consent forms and the approval of the proposed constitution, 
officials will finalise the documentation for PGFL to be registered with the Companies Office. 

38. Subject to the approval of the financial powers under the Crown Entities Act 2004, officials 
will reflect these decisions in drafting instructions for PCO to finalise the Order in Council to 
add PGFL into Schedule 4 of the PFA and Schedule 1 of the Ombudsman Act 1975. We will 
be seeking a waiver to the 28 day rule so that the Order can come into force sooner. 

39. A LEG paper will then be prepared for Cabinet Legislation Committee to approve the Order 
in Council and authorise the submission to the Executive Council. We are also working with 
IRD to progress another Order in Council at the same time to authorise an income tax 
exemption for PGFL. 

40. MBIE will soon provide a draft Letter of Expectation from you to the Board of PGFL for your 
consideration and signature. 

41. Officials are also working on confirming the Management Agreement which is being 
consulted with the directors. As part of this work, we are developing an operational funding 
agreement outlining the mechanism for funding PGFL.  

. 

42. Once the management agreement has been confirmed and approved along with all the 
above aspects, PGF investments will then be able to be novated to PGFL. Officials are 
expecting this to occur in October 2019. 

Annexes 

Annex One: Financial Power Restrictions under the Crown Entities Act 2004 

Annex Two: PGFL shareholder consent form - Minister for Regional Economic Development 

Annex Three: Proposed company constitution for PGFL 

Annex Four: PGFL shareholder consent form - Minister of Finance 
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Annex One: Financial Power Restrictions under the Crown Entities Act 
2004 

Acquisition of financial products, borrowing, guarantees, indemnities, and derivatives 
Section 1 60 Further provision relating to acquisition of financial products, borrowing, guarantees, 
indemnities, and derivatives rules 
(1 ) Sections 1 61 to 1 64 apply subject to 

a. any regulations made under this Part; and 
b. any approval given jointly by the entity's responsible Minister and the Minister of Finance; and 
c. an entity's Act; and 
d .  an exemption granted in Schedule 1 o r  Schedule 2 .  

(2) Sections 1 61 to 1 64 apply to a Crown entity subsid iary in the same way as they apply to its parent. 
(3) The Minister of Finance must notify in the Gazette an aooroval qiven under subsection (1 )(b). 
Section 1 61 - Restriction on acquisition of financial products 
must not acquire financial products other than: 

a. a debt security denominated in New Zealand dol lars that is issued by a registered bank, or by any 
other entity, that satisfies a credit-rating test that is specified in either regulations made under this 
Part or a notice in  the Gazette publ ished by the Min ister of Finance: 

b. a public security: 
(2) This section does not apply to any money, financial product, or credit balance in a bank account held by 
a Crown entity on trust for any purpose or for another person .  
(2A) Th is  section does not apply to derivatives. 
(3) This section does not prohibit a Crown entity from acqu iring subsidiaries or shares if section 96 or, as 
the case may be, section 1 00 allows the acqu isition 
Section 1 62 - Restriction on borrowing 
must not borrow from any person, or amend the terms of any borrowing, other than as provided in section 
1 60. 
Section 1 63 - Restriction on giving of guarantees and indemnities 
must not, with or without security, g ive a guarantee to, or indemnify, another person,  or amend the terms of 
any such guarantee or indemnity, other than as provided in  section 1 60. 
(2) This section does not apply if the other person is-

a. a member, office holder, committee member, employee, or other ind ividual indemnified by the 
board in relation to any claim or proceeding under-

i .  section 1 22 of this Act; or 
i i .  section 1 62 of the Companies Act 1 993; or 
i i i .  the entity's natural person powers or other powers in the entity's Act: 

b. a delegate or agent indemnified by the board under its natural person powers, or the common law, 
in relation to any claim or proceeding. 

(3) This section does not apply to any guarantee or indemnity that is impl ied at law or arising from any 
transactions that may be authorised under regulations made under this Part 
Section 1 64 - Restriction on use of derivatives 
must not enter into an agreement constituting a derivative, or amend the terms of that agreement, other 
than as provided in section 1 60 .  

Miscellaneous 
Section 1 65 - Net surplus payable by certain statutory entities and Crown entity companies 
( 1 ) Unless an exemption is granted in Schedule 1 or Schedule 2,  the Minister of Finance may, in writing, 
require a statutory entity or Crown entity company to pay to the Crown a sum equal to the whole or any 
part of a net surplus of the statutory entity or Crown entity company, or its Crown entity group,  as 
determined in  accordance with general ly accepted accounting practice or any other basis that may be 
agreed between that Minister and the entity. 
(2) In this section, net surplus includes both an annual profit and an accumulated surplus. 
(3) Before the Minister of Finance issues a requirement under this section.-

a.  the Min ister of Finance must consult with each responsible Minister; and 
b. a responsible Minister must consult with the Crown entity. 

(4) This section does not l im it any provision for the payment of an annual distribution or s imilar payment to 
the Crown under the entity's Act. 
(5) This section does not l im it the need for a Crown entity company to comply also with the provisions of 
the Companies Act 1 993 (or its constitution, if relevant) relating to distributions. 
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® 

NEW ZEALAND 

CO PANIES OFFICE 
COMPANIES 
REGISTER 

Page 1 of 1 

Form 3 
Form version I October 2017 

IMPORTANT! This document must be uploaded online OR faxed to 0508 266 736 (0508 CONSENT) or +64 9 913 4213 

Please do not return this document by post. 

Consent of shareholder of proposed company 
Section 12(1) Companies Act 1993 

Name of proposed company Name reservation number 

Provincial Growth Fund Limited I I 
1 4679054 

I 
Proposed company number 

Shareholder's full legal name 

Shareholder's address 

Minister for Regional Economic Development 

1 Molesworth Street, Pipitea, Wellington, 601 1 ,  New Zealand 

Number of shares held 50 

Shareholder's consent 
I consent to act as shareholder of the above proposed company and to taking the number of shares specified. 

Signature 

Name of signatory Honourable Shane Jones 
Date 

IMPORTANT INFORMATION 
Shareholders 

A trust, whether expressed, implied or constructive, cannot be entered on the share register. Where, for example, shares are held by a family 

trust the name of the trustees must be entered individually as members of a share parcel. 

Initials of the person's name are not allowed. The full legal name must be provided. 

A postal address, private bag or OX number is not permitted for the shareholder's address. 

Only one person must complete this form. If the shares are held jointly with others then each shareholder must complete and sign their own 

form, indicating they own them jointly. 

If the shareholder is a natural person, please give a residential address. If the shareholder is a body corporate, please give the address of its 

registered office or, if it does not have a registered office, the address of its principal place of business. 

If this form has been signed by an agent, it must be accompanied by the instrument a uthorising the agent to sign it. An example where this 

would be used is when the shareholder is overseas and unable to sign the form when the company is to be incorporated. To obtain more 

information on this process including a sample authorisation form then visit our website. 

If this form is signed under power of attorney, the attorney must provide a Certificate of Non-Revocation. To obtain more information on this 

process then visit our website. 

Completed by Name: Chapman Tripp (Julia Carrington) 
Posto/ address: 

1 0  Customhouse Quay 
Wellington 601 1  
New Zealand 
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CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED 

PART A: INTRODUCTION 

INTERPRETATION 

1 Defi ned terms 

1 . 1  Un less the context otherwise req u i res, i n  th is constitution the fol lowing expressions 

have the fol lowing mea n ings :  

Act means the Compan ies Act 1993;  

Company means the com pany whose name is Provi ncia l  Growth Fund Lim ited at  the 

date of this constitution,  whether or not the company su bseq uently changes its 

name; 

constitution means th is  constitution as it may be a ltered from t ime to t ime in  

accordance with the  Act; 

Crown means the Sovere ign in right of New Zea land ;  

Crown Entities Act means the  Crown Entities Act 2004; 

good employer has the same meaning as in section 1 18 of the Crown Entities Act; 

Investment Agreement means any agreement between M BIE and a Recip ient u nder 

which M BIE has agreed to adva nce debt or equ ity fund ing from the PGF; 

In vestments means any debt or equ ity fund ing that M BIE  has provided, or  agreed to 

provide, to a Recipient in accorda nce with an Investment Ag reement; 

Management Agreement means the ma nagement agreement to be entered i nto 

between M BIE  and the Company (as amended from time to t ime) under which M BIE  

and the  Company agree to  the  novation of  M BIE's rig hts, benefits, l i ab i l it ies and  

obl igations u nder an  Investment Agreement, and M BI E  agrees to  manage and 

admin ister a l l  Investments on behalf of the Company; 

MBIE means the Crown acting by and through the Ch ief Executive of the M i n istry of 

Busi ness, Innovation and Em ployment and includes any person to whom the Ch ief 

Executive has delegated any of his or her fu nctions or powers in accordance with the 

State Sector Act 1988; 

PGF means the Provincia l  Growth Fund ;  

Public Finance Act means the  Pub l i c  Fina nce Act 1989;  

Recipient means a person with whom MBIE has entered into an  Investment 

Ag reement; 
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CONSTITUTION OF PROVINCIAL G ROWTH FUND LIMITED 

Share means a share in the capital of the Company, whether ca l led or unca l led ;  

Shareholding Minister means a M i n ister of  the Crown by and through whom the 

Crown acts as holder of Shares in the Company in  terms of c lause 36;  

written or in writing in  relation to words, figures and symbols includes a l l  modes of 

presenting or reproducing those words, figures and sym bols in a ta ngib le and visible 

form . 

1 . 2  U n less the context otherwise req u i res, expressions wh ich are defined in  the Act 

(whether in section 2, or e lsewhere for the pu rposes of a pa rticu lar  su bsection, 

section or sections) h ave in this constitution the meanings g iven to them by the Act. 

Where an expression is defined in the Act more than once and in d ifferent contexts, 

its meaning wi l l  be governed by the context in wh ich it a ppea rs in th is constitution .  

2 Construction 

2 . 1  Headings a ppea r a s  a matter of convenience a n d  d o  not affect the interpretation of 

th is constitution . 

2 . 2  The sing u la r  inc ludes the p lura l  and  vice versa , and  words im porting o n e  gender 

include the other genders . 

2 .3  A reference to  an  enactment or any reg u lations is a reference to  that enactment or 

those regu lations as amended, or to any enactment or regu lations substituted for 

that enactment or those regu lations. 

2.4 The schedu les form part of this constitution .  

THE RELATIONSHIP BETWEEN THIS CONSTITUTION AND THE ACT 

3 Effect of the Act on this constitution 

Without l i m it ing any other enactment, the Compa ny, the boa rd ,  each d i rector, and 

each shareholder have the rig hts, powers, d uties, and ob l igations set out in  the Act 

except to the extent that they are negated or modified,  in  accorda nce with the Act, 

by this constitution .  

4 Effect of this constitution 

This constitution has no effect to the extent that it contravenes the Act, or is 

inconsistent with it .  

5 Shareholders may alter or revoke this constitution 

The shareholders may a lter or revoke this constitution by specia l  resol ution . 
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CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED 

PURPOSE AND NATURE OF COMPANY 

6 Purpose of Company 

6 . 1  The overa l l  objective of the Crown , via the PGF, i s  to invest in  reg iona l  economic 

development i n  New Zea land,  by provid ing var ious forms of fina ncia l support for 

recip ients i n  reg iona l  New Zea land .  The Crown's decision making i n  relation to PGF 

i nvestments is governed by the criteria for PG F decision-making  pub l ished by M BIE 

from t ime to t ime, wh ich inc ludes non-financ ia l  criteria .  The Crown wishes to ho ld 

its interests i n  certa i n  PGF investments through a l im ited l i ab i l ity company, but in  

do ing  so the  Crown wishes to  ensure that the  pri mary responsib i l ity for ma nagement 

and admin istration of PG F investments rema ins  with the Crown.  

6 .2 Having rega rd to c lause 6 . 1 ,  the purpose of the Company i s  to : 

(a )  enter i nto the  Ma nagement Agreement and a ny anci l lary agreement with 

M BI E  a nd/or Sharehold ing  M i n isters as is  reasonably req uired to g ive effect to 

the Compa ny's pu rpose and overa l l  objective; 

(b)  act as the nom inated lega l  entity for :  

( i )  taki ng, a n d  m ust ta ke, novation of M BIE's rig hts, benefits, l iab i l ities 

and obl igations; and 

( i i )  accepti ng,  and  must accept, transfer of a n y  secu rities held,  o r  wh ich 

would otherwise be held, by M BIE,  

u nder an  Investment Ag reement in  re lation to the relevant Investment and in  

accord a nce with the  Ma nagement Ag reement; 

(c) supervise and mon itor the performa nce of M BIE's obl igations under the 

M anagement Ag reement; 

(d )  otherwise act at  a l l  t imes in accordance with the  Ma nagement Ag reement; 

(e )  subject to  compl iance with the  Act, d istri bute the proceeds received from any 

Investment to Sharehold i ng M i n isters, un less otherwise agreed between the 

Company, M BI E  and Sharehold ing M i n isters; and 

(f) ca rry out a l l  incidental matters that are req u i red to be ca rried out by the 

Company by law or under, and in  accord ance with , this constitution, the 

M a nagement Agreement and any anci l l a ry agreement referred to in  cla use 

6 .2 (a ) .  

6 .3  The Company may exercise its rig hts, powers and privi leges on ly  for the Compa ny's 

purpose . 
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CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED 

7 Nature of Com pany 

7 . 1  The fol lowing clauses 7 . l (a )  to 7 . l ( b)  inc lus ive sha l l  have effect from the 

incorporation of the Com pany u nti l  the time specified in  a specia l  resolution of 

shareholders passed under cla use 7 . 2, and sha l l  cease to h ave effect from the time 

so specified : 

(a )  the  Company is not expected to  generate profits wh ich may resu lt i n  

d istributions being made to shareholders in the short to med ium term ; and 

(b )  i t  is a n  objective of  the  Company to  seek profitabi l ity in  the  long term, but 

only to the extent that this objective is consistent with the Company's 

purpose as stated in cla use 6 . 1  

7 . 2  The fol lowing cla uses 7 . 2(a)  to 7 . 2(d )  inc lus ive sha l l  have effect from the time 

specified in  a specia l  resol ution of shareholders expressly bring ing them i nto effect 

and sha l l  cease to h ave effect from the t ime specified in  a special  reso lution of 

shareholders passed under cla use 7 . 3 :  

(a)  the Company sha l l  prepare to operate in  accordance with cla use 7 . 3 ( a ) ;  

(b )  the  boa rd sha l l  imp lement such proced ures and  operationa l  changes as ,  i n  its 

opin ion, may be necessary or desira b le, in order for the Com pany to operate 

i n  accorda nce with cla use 7 . 3 ( a ) ;  

(c) the board sha l l  advise the shareholders wh at, if a ny, changes it considers are 

req u i red to the constitution of the Company for it to operate in  accordance 

with c lause 7 . 3 (a ) ;  

(d )  the  board sha l l  notify the  shareholders when i t  considers the  Com pany is  

ready to operate i n  accordance with cla use 7 . 3 ( a ) ;  and 

(e)  noth ing in  th is cla use req u i res the Company to seek to a mend or renegotiate 

exist ing contractua l  or other obl igations which are b ind ing u pon it. 

7 . 3  Fo l lowing recei pt of a notice from the board under c lause 7 .2 (d ) ,  the shareholders 

may pass a special  resol ution bring ing the fol lowi ng cla use 7 . 3(a)  i nto effect from 

the t ime specified in the resol ution : 

(a )  the  Com pany is i ntended to operate as a successfu l business, and to  th i s  end, 

be profita ble and efficient. 

7 .4  The Company is a Crown -owned com pa ny and is  a company named in  Sched u le 4A 

of the Publ ic F inance Act and l isted i n  Schedu le  1 of the Ombudsmen Act 1975 .  

7 . 5  The Company m ust operate i n  a fi nancia l ly responsib le ma nner. 

7 . 6  U nder the Publ ic  Audit Act 2001 t h e  Contro l ler  a n d  Aud itor-Genera l i s  to b e  the 

aud itor of the Company. 
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CONSTITUTION OF PROVINCIAL G ROWTH FUND LIMITED 

7 .  7 The Compa ny is an  em ployer for the purposes of sections 84 to 84B of the State 

Sector Act 1988.  

8 Appl ication of Crown Entities Act general ly 

8 . 1  For the avoida nce of doubt, any sections of the Crown Entities Act 2004 that apply 

to the Company by virtue of the Publ ic  Fina nce Act 1989, th is constitution, or 

otherwise, wi l l  a pply to the Company as if references in  those sections to : 

(a )  Crown e ntity company were t o  t h e  Company; 

(b) responsib le M in isters were to the Shareho ld ing M i n isters; 

(c) Crown entity group were to the Company and  its subsid iaries; 

(d)  the board were to the board of  the Company; and 

(e)  mem bers were to the d i rectors of  the Compa ny, 

respectively.  

PART B :  SHARES AND SHAREHOLDERS 

SHARES 

9 Company's Shares 

9 . 1  At the t ime of reg istration, the Company has 100 Shares, which have been issued 

for a consideration of $ 1 . 00 per Share, payable in accordance with cla use 1 2 .  

9 . 2  For t h e  pu rposes o f  cla use 3 of t h e  First Sched ule,  t h e  period of notice for ca l ls o n  

the 1 00 Shares issued on registration i s  2 0  worki ng days. 

10 Board to issue Shares 

10 . 1  At least 5 0  per cent of the Shares i n  the Company m ust be held by the Crown acti ng 

by and through two or more M i n isters of the Crown, one of whom must be the 

M i n i ster of Fi nance . 

1 0 . 2  Neither the boa rd nor a n y  other person m a y  issue a n y  Shares, or secu rities 

convert ib le i nto Shares, or options to acqu i re Shares, in the Company un less the 

issue and the terms of such issue a re expressly a uthorised in writing by the 

Shareho ld ing M in i sters . 

10 .3  Subject to  clause 10 .2 ,  the  board m ay issue further Shares that rank as to voting or 

d istribution rig hts, or both, equ a l ly with or prior to a ny exist ing Shares in  the 

Company.  Any such issue wi l l  not be treated as a n  action affecting the rig hts 

attached to the existing shares. 
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CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED 

1 1  N o  statutory pre-emptive rights 

Section 45 of the Act does not apply to the Company. 

12 Board may make calls 

The board may make ca l l s  on any shareholder for any money that is unpaid on that 

shareholder's  Shares and not otherwise payable at a specified t ime or times under 

this constitution or the terms of issue of those Shares or any contract for the issue 

of those Shares. The First Sched u le governs any such ca l ls  on Shares. 

13 Redeemable Shares 

1 3 . 1  The Company may: 

(a )  subject to compl ia nce with appl ica ble provisions of th i s  constitution, issue 

redeemable Shares; and  

( b) redeem redeemable Shares in  accord a nce with the Act and the terms of issue 

of the redeemable  Shares; and 

(c) exercise an  option to redeem redeemable Shares issued by the Company in 

relation to one or more holders of redeemable  Shares, i n  accordance with the 

Act and the terms of issue of the redeema ble Shares. 

1 3 . 2  If redeemable Shares are t o  b e  issued, the terms o f  issue of the redeemable Shares 

m ust make provision for the redemption of each redeemable Share by the 

Com pany : 

(a )  at the  option of  the  company; or  

(b )  at  the  option of the  holder of redeemable Shares; or  

( c )  on a specified date, 

for consideration that is :  

(d )  specified ; or  

(e)  to be ca lcu lated by reference to a form u l a ;  or  

(f) req u i red to be fixed by a suitab ly q ua l ified person who is not associated with 

or interested in the Company. 

14 Purchase by the Com pany of its own shares 

The Company may purchase or otherwise acqu i re its own Shares in accorda nce with 

and subject to sections 58 to 62, 107 and 108 of the Act. 

100358309/3860432.8 6 

 

 



CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED 

DISTRIBUTIONS 

1 5  Sha res in  l ieu of d ividends 

The board may not exercise the powers under section 54 of the Act except i n  

accorda nce with a written a uthority t o  d o  s o  s igned by the Sharehold ing M i n isters . 

MEETINGS OF SHAREHOLDERS 

16 Com pany m ust hold annual meeting of shareholders 

16 . 1 Subject to section 120(2)  of the Act, the board must ca l l  an  annua l  meeti ng of 

shareholders to be he ld : 

(a )  not later than  6 months after the  ba lance date of  the  Compa ny; and 

(b )  not  l ater than  1 5  months after the  date of  the  previous annua l  meeting of 

shareholders . 

However no annua l  meeti ng need be cal led and he ld if everything req u i red to be 

done at the meeting is done by resol ution passed in  accordance with c lause 1 8 .  

16 .2  The Company m ust ho ld  the  meeting on the  date on wh ich i t  is ca l led by  the  boa rd 

to be he ld .  

17 Company may hold special meeti ngs of shareholders 

Without l im it ing section 1 2 1  of the Act, a specia l  meeti ng of shareholders entitled to 

vote on an issue :  

1 7  . 1  may be ca l led at any t ime by the board o r  by any shareholder; and 

1 7 . 2  must b e  cal led by the board on the written req uest of any shareholder.  

18 Written shareholders' resolution instead of holding a meeting 

1 8 . 1 Without l i mit ing section 122 of the Act, a written resol ution signed by at least 7 5  

percent o f  the shareholders w h o  would b e  entitled t o  vote on that reso l ution a t  a 

meeti ng of shareholders, and who together hold at least 75 percent of the votes 

entitled to be cast on that resol ution is as va l id  as if it had  been passed at a meetin g  

o f  those shareholders . Any such reso l ution m a y  consist o f  severa l copies o f  the 

reso l ution, each signed by one or more shareholders .  A copy of a reso lut ion, wh ich 

has been s ig ned and sent by facs im i le or any s im i lar  means of commun icat ion, wi l l  

satisfy the req u i rements of th is c lause. 

1 8 . 2  U n less t h i s  constitution expressly provides otherwise, t h e  powers reserved t o  the 

shareholders of the Company by this constitution or the Act may be exercised only : 

(a)  at  a meeting of  shareholders pursuant to c lauses 16 or 1 7 ;  or  
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( b )  b y  a resolution in  l ieu of a meeting pursuant to cla use 1 8 .  

1 9  Proceedings a t  meetings o f  shareholders 

The First Schedu le to the Act governs the proceed i ngs at meetings of shareholders. 

PART C: DIRECTORS 

APPOINTM ENT AND REMOVAL 

20 Number of directors 

The number of d i rectors sha l l  be determ ined by the Sharehold ing M i n isters, and may 

be varied from time to time by the Sharehold ing M i n isters, but sha l l  not be fewer 

than 2 nor more than 7 .  

2 1  Appointment of d irectors and chairperson a n d  deputy chairperson 

2 1 . 1  The Sharehold ing M in isters may at any t ime o r  ti mes by written notice sig ned by 

them to the address for service of the Compa ny, a ppoint or rea ppoint -

(a)  any natura l  person as a d i rector; and 

( b) any d i rector as the cha i rperson or deputy chairperson of d i rectors, 

and any such appointment or rea ppointment of a d i rector or of a chai rperson or 

deputy chai rperson of d i rectors sha l l  be effective from the t ime specified in the 

notice or, if no such t ime is specified, from the ti me the notice is  rece ived at the 

address for service of the Compa ny. 

2 1 . 2  Every appointment of a d i rector o r  chairperson o r  deputy chairperson of d i rectors 

sha l l  be for such term ( if any) as is specified in the notice of appointment, b ut no 

such term sha l l  exceed 3 yea rs un less the Sharehold ing M in isters consider it 

necessary or desirab le i n  any particu lar  case ( i n  which case the term sha l l  not 

exceed 3 yea rs and 3 months) .  

2 1 . 3  At the end of their term of appoi ntment, any d i rector sha l l  b e  e l ig ib le  for 

reappointment. 

2 1 .4 If there is a deputy chai rperson of d i rectors, he or she may, in the a bsence of the 

chairperson,  act as the cha i rperson, and any reference in  this constitution to a 

chai rperson sha l l  inc lude a reference to the deputy chairperson act ing as chairperson 

in accorda nce with this c lause .  

22 Removal of di rectors 

The Sharehold ing M in isters may at any t ime or t imes by written notice s igned by 

them to the address for service of the Compa ny, remove any d i rector from office . 
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VACATION OF OFFICE 

23 Office of d irector vacated in certa in cases 

23 . 1  The office of d i rector is  vacated if the term of appointment of the person ho ld ing 

that office expires, or if: 

(a) that person dies; 

(b )  that person is una ble to perform the  fu nctions of  the office due to physical 

and/or menta l i nca pacity; 

(c) that person becomes d isqua l ified from being a d i rector pursuant to section 

1 5 1  of the Act; 

(d )  that person res igns that office i n  accorda nce with cla use 24; or  

( e )  that person is removed from office i n  accordance with th i s  constitution or the 

Act. 

23 . 2  A d irector holds office a t  the pleasure of the shareholders .  Sharehold ing M i n isters 

may term inate that office at a ny t ime and  entirely at their d iscret ion, by written 

notice s igned by them and sent to the address for service of the Company stating 

that the office shal l  be vacated . 

23 .3  The office of  chairperson or deputy chairperson is vacated if the  term of  appoi ntment 

of the person to that office expires, or if that person ceases to hold office as a 

d i rector. 

24 Directors' resignation procedure 

24. 1 A d irector may resign office by del iveri ng a s ig ned notice of res ignation in  writ ing to 

the address for service of the Company. The notice is effective when it is rece ived 

at that address or at a later t ime specified i n  the notice. 

24. 2  Forthwith on receiving notice o f  resig nation from a d irector in accordance with 

c lause 24 . 1 ,  the Com pany sha l l  g ive written notice of such resig nation to the 

Shareho ld ing M in i sters . 

PROCEEDINGS OF THE BOARD 

25 Meetings of the Board 

The Second Sched u le governs the proceed ings at meetings of the boa rd . The Th i rd 

Sched u le to the Act does not apply to proceed i ngs of the boa rd . 
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26 Written resolutions of Board perm itted 

26 . 1  A resolution in  writi ng s igned or assented to by a l l  of the d i rectors then entitled to 

receive notice of a meeting of the boa rd sha l l  be as val id and effective as if it had 

been passed at a meeti ng of the board d u ly convened and he ld .  

26 .2  Any written reso l ution m ay consist of  severa l copies of  the resol ution, each s igned o r  

assented t o  b y  o n e  or more o f  the d i rectors . A copy o f  a written reso lution,  which 

has been signed and is sent by facs imi le  or  any s imi lar  means of commun ication,  w i l l  

satisfy the  requ i rements of  th is  c lause. 

26 . 3  A copy of any such reso l ution must b e  entered in  the minute book of the board 

proceedings.  

27 Committee proceedings 

The provisions of th is constitution relat ing to proceed ings of the board sha l l ,  i nsofa r 

as they a re not a ltered by reg u lations made by the boa rd ,  a lso apply to proceed ings 

of any comm ittee of d i rectors . 

INTERESTED DIRECTORS 

28 Interested d irector may not vote 

28 . 1  A d i rector of the Company who i s  interested i n  a tra nsaction  entered into, o r  to be 

entered into, by the Company may not (subject to cla uses 28 . l (a)  and 2 8 . 2) vote on 

a matter relating to the transaction,  but may:  

(a)  vote on any matter to which either of c lauses 32 or 33 apply; 

(b )  attend a meeting of  d i rectors at  wh ich a matter re lating to  the tra nsaction 

arises, and be incl uded among the d i rectors present at the meeting for the 

purpose of a q uoru m ;  

(c) s ign a docu ment relating to the tra nsaction on beha lf of the Com pany; and  

(d )  do a nyth ing else as a d i rector in  re lation to  the  tra nsaction, 

as if he or she were not i nterested in the transaction . 

28 .2  The Shareho ld ing M i n isters may suspend or re lax the proh i bition on interested 

d i rectors voti ng to any extent in respect of any particu l ar  transaction by written 

notice signed by them to the address for service of the Company. 

REMUNERATION 

29 Board's power to authorise remuneration and other benefits is l imited 

29 . 1  Subject to clause 29 . 3  but notwithstand ing  section 16 1 ( 1 ) of the Act, the amount of 

rem u neration or other benefits paya ble by the Company to d i rectors for services as 
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a d i rector, or in any other  capacity, sha l l  be determined by the Sharehold ing 

M in isters from t ime to t ime by written notice s igned by them to the address for 

service of the Company. 

29 . 2  Subject to cla use 29 .3 ,  the power of the board to a uthorise : 

(a)  the mak ing of  loans by the Company to a d i rector or the g iving of  guarantees 

by the Company for debts i ncurred by a d irector; and 

(b)  the enteri ng into of  a contract to do any of  the thi ngs set out  in  this 

c lause 29, 

is su bject to the written approva l of the Sharehold ing M i n isters. 

29 .3  The boa rd may authorise the  reimbursement by the  Company of  reasonable 

trave l l ing ,  hote l ,  and other expenses incu rred by d i rectors in  attend ing meetings of 

the board or shareholders or i n  rel ation to a ny other affa irs of the Company. 

29.4 The boa rd shal l  not a uthorise the payment of a ny compensation or other payment or 

benefit to a d i rector for loss of office as a d i rector. 

PART D: GEN ERAL 

CHANGE OF COMPANY NAME 

30 A d irector may a pply to change Company na me 

A d irector may a pply to the Reg istra r of Com pan ies to change the name of the 

Company if: 

30 . 1 the boa rd has approved the d irector doing so;  and 

30 .2  the  Sharehold ing M i n isters have g iven written approval of  the  change of 

name.  

CHANGE OF REGISTERED OFFICE OR ADDRESS FOR SERVICE 

3 1  Boa rd to notify shareholders of change of registered office o r  address for 

service 

Whenever the board g ives notice to the Reg istra r  of Compan ies of a change in the 

registered office or the address for service of the Company, the board m ust at the 

same t ime g ive written notice of the change to the shareholders . 

INDEMNITY AND INSURANCE FOR DIRECTORS AND EM PLOYEES 

32 Com pa ny may i ndemnify di rectors and em ployees for certai n  l iabi l ities 

3 2 . 1  The Com pany may indemnify a d i rector o r  employee o f  the Company or a related 

com pany for any l iab i l ity or costs for which a d i rector or employee may be 
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i ndemnified under the Act. The board may determine the terms and cond itions of 

any such indemn ity. 

32 .2  The d i rectors sha l l  comply with section 162 of  the  Act in  respect of  a ny indemnity 

g iven under cla use 32 . 1 .  

33 Com pa ny may effect insurance for d irectors a nd em ployees 

33 . 1  The Company may, with the prior approva l of the board ,  effect insurance for a 

d i rector or employee of the Company or a related company for any l iab i l ity or costs 

for which a company may effect insurance for a d i rector or employee under the Act. 

The board may determine  the amou nts and the terms and cond itions of any such 

insurance. 

33 .2  The d irectors sha l l  comply with section 162 of  the Act i n  respect of  any insurance 

effected under cla use 33 . 1 .  

GOVERNANCE 

34 Good employer 

34. 1  The Company wi l l ,  if it employs employees : 

(a )  operate a personne l  pol icy that comp l ies with t h e  principle of being a good 

employer; 

( b)  make that pol icy ( inc lud ing the eq ua l  em ployment opportu n ities programme) 

ava i lab le  to its em ployees ; and 

(c) ensure its com pl iance with that pol icy ( inc lud ing its equa l  emp loyment 

opportu n ities programme) and report in its annua l  report on the extent of its 

compl iance . 

34.2 For the pu rposes of cla use 34. 1 ,  "equal employment opportunities programme" has 

the meaning set out in  section 1 1 8 of the Crown E ntities Act. 

MANNER OF CONTRACTING 

35 Manner of execution of contracts by the Com pany 

35 . 1  A contract or other enforcea ble ob l igation may be entered i nto by the Company as 

fo l lows : 

(a )  a n  obl igation which, i f  entered into b y  a natura l  person, i s ,  b y  law, req u i red to 

be by deed , may be entered into on behalf of the Company in writ ing sig ned 

under the name of the Company by : 

( i )  two o r  more d i rectors; 
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( i i )  a d i rector, or any person a uthorised b y  t h e  boa rd for that purpose, 

whose s ignature must be witnessed ; or 

( i i i )  one or more attorneys appointed b y  t h e  Company in  accorda nce with 

section 1 8 1  of the Act; 

(b )  a n  obl igation which,  if entered into by  a natura l  person, i s ,  by  law, requ i red to 

be in writ ing,  may be entered i nto on behalf of the Company in writ ing by a 

person acting u nder the Company's express or impl ied authority; and 

(c)  a n  obl igation wh ich,  if entered into by a natura l  person, is  not, by law, 

requ i red to be in writ ing,  may be entered into on behalf of the Company i n  

writ ing o r  ora l ly  b y  a person act ing u nder the Company's express or impl ied 

a uthority. 

3 5 . 2  Clause 3 5 . 1  appl ies t o  a contract or other ob l igation : 

(a )  whether or not that contract or ob l igation was  entered into in  New Zealand ; 

and 

(b)  whether or not  the law govern ing the contract or obl igation is  the law of 

New Zea land .  

PROVISIONS RELATIN G  TO CROWN'S S HAREHOLDINGS 

36 Crown's sharehold ings 

36. 1 Shares in  the Company he ld by the Crown acting by and th roug h a person described 

as the ho lder of a specified M in isteria l  portfo l io  sha l l  be held by the Crown acti ng by 

and through the person for the time being ho ld ing that portfo l io .  A M i n ister of the 

Crown by and through whom the Crown acts as ho lder of Shares in the Company 

shal l  be entitled to exercise al l  rights and powers in relation or attaching to those 

Shares, on beha lf of the Crown , as if that M in ister was the person registered in the 

Company's share reg ister as the holder of those Shares. 

36 .2  The Prime M in ister may at any time or times, by  written notice to the  address for 

service of the Company which specifies the exist ing M i n isteria l  portfo l io  and  the new 

M in i steria l  portfol io, change the M in isteria l  portfo l io  by and through which the Crown 

acts in relation to any Shares in the Company and a ny such change sha l l  h ave effect 

from the date specified in  the notice (or, if no date is specified, from the date on 

which the notice is received by the Company) . 

36.3 It  sha l l  not be necessary to complete or reg ister a transfer of Shares i n  the Company 

conseq uent upon a change in  the person ho ld ing a M i n isteria l  portfol io as 

contemplated by cla use 36 . 1 or upon a change in  a M i n isteria l  portfo l io  as 

contemplated by c lause 36 .2;  and the new person or ho lder of the new M i n isteria l  

portfo l io  may, o n  behalf o f  the Crown,  act in  relation t o  the Shares as if the person 

or h older was reg istered i n  the Company's share reg ister as the person by and 

throug h whom the Crown acts in  relation to the Shares. 
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37 Appointment of representative 

A Sharehold ing M i n ister of the Crown may at any t ime or ti mes, by written notice to 

the address for service of the Compa ny, a uthorise (on such terms and  cond itions as 

a re specified in the notice) such person as the Sharehold ing M in ister th inks fit to act 

as the Crown's representative at any or a l l  of the meeti ngs of shareholders of the 

Company, and any person so a uthorised sha l l  be entitled to exercise at the meeting 

or meetings the same powers as the Crown acting by and through that Sharehold ing 

M in i ster cou ld exercise if present in  person at the meeting or meeti ngs. 

LIQUIDATION 

38 Distributions on l iquidation 

38 . 1  Subject to the terms of issue of any Shares i n  the Company and to cla use 3 8 . 2, on 

the l iqu idation of the Company the assets, if any, remain ing after payment of the 

debts and l i ab i l it ies of the Company and the costs of wind ing-up the Company 

(surplus assets) sha l l  be d istri buted a mong the shareholders in  proportion to their 

sharehold ing provided however that the ho lders of Shares not fu l ly paid up  shal l  only 

receive a proportionate share of their entitlement being an  amount which is  in 

proportion to the a mount paid to the Company in  satisfaction of the l i ab i l ity of the 

shareholder to the Company in  respect of the Shares either under this constitution 

or pursuant to the terms of issue of the Shares . 

3 8 . 2  On a l iqu idation o f  t h e  Company, the l i qu idator, with the sanction o f  a specia l  

resolution and  any other sa nction req u i red by law, may divide amongst the 

shareholders in kind the whole or any part of the assets of the Company (whether 

they consist of property of the sa me kind or not) and may for that pu rpose set such 

va l u e  as the l iq u idator deems fa i r  on any property to be d ivided and may determine 

how the division sha l l  be carried out as between the shareholders or d ifferent 

classes of shareholders. The l i qu idator may, with the l i ke sa nction, vest the whole 

or any part of any such assets in  trustees on such trusts for the benefit of the 

shareholders as the l iqu idator th inks fit, but so that no shareholder shal l  be 

compel led to accept any Shares or other securities on which there is  any l i ab i l ity . 

REMOVAL FROM THE NEW ZEALAND REGISTER 

39 Board may remove Com pany from register 

39 . 1  In the event that: 

(a) the Company has ceased to ca rry on business, has d ischarged in fu l l  its 

l i ab i l it ies to a l l  its known creditors, and has d istributed its surp lus  assets in  

accorda nce with th is  constitution and the  Act; or  

(b)  the Company has no surplus assets after paying its debts i n  fu l l  or i n  part, 

and no cred itor has appl ied to the court under section 241 of the Act for an  

order putti ng the  Company into l i qu idation ; 
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the board may in the prescri bed form req uest the Reg istra r of Com pani es to remove 

the Company from the New Zea land reg ister. 
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CONSTITUTION OF PROVINCIAL GROWTH FUND LIMITED:  FIRST SCHEDULE 

FIRST SCHEDULE: CALLS ON SHARES 

INTERPRETATION 

1 Clause references 

Un less stated otherwise, references to c lauses are references to clauses in this 

schedu le .  

CALLS ON SHARES 

2 Shareholders m ust pay calls 

Every shareholder on rece iving written notice in  accordance with clause 3 specifying 

the time or times and the place of payment must pay, i n  accordance with that 

notice, the amount ca l led to be paid in respect of a ny Shares that the shareholder 

ho lds .  The board may revoke or postpone a ca l l ,  or requ i re a ca l l  to be pa id by 

insta lments. 

3 Period of notice for calls 

The period of notice req u i red for a ca l l  on Shares shal l  be that prescri bed in  the 

terms of issue of the Shares. Where no such period is specified in  the terms of 

issue, the period of notice sha l l  be such period as is agreed between the 

shareholders and the d i rectors or, i n  the a bsence of agreement, 12 months. 

4 Call  made when Board resolution passed 

A ca l l  is regarded as having been made at the t ime when the board reso l ution 

a uthorising the cal l  was passed . 

5 Joint holders are joi ntly and severally l iable 

The jo int h olders of a Share are jo intly and severa l ly l i ab le to pay al l  ca l ls for that 

Share .  

6 U npaid cal ls wil l  accrue interest 

If an amount ca l led is not paid in fu l l  at the time specified for payment, the person 

from whom the a mount is due must pay the Company interest on the a mount that 

remains u n pa id  at a rate determi ned by the board and calculated from the t ime 

specified for payment unt i l  the day of actua l  payment. The board may waive some 

or al l  of the payment of that interest. 

7 Amounts paya ble under terms of issue treated as calls 

Any a mount that becomes payable on issue or at a ny specified date under this 

constitution or under the terms of issue of a Share or under a contract for the issue 

of  a Share, wi l l  be regarded as be ing a ca l l  d u ly made and  paya ble on the specified 

date . If the payment is  not made, the re levant provis ions of th is constitution wi l l  
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apply as if the a mount had become paya ble by virtue of a ca l l  made in accordance 

with this constitution . 

8 Board may d ifferentiate between holders as to calls 

On the issue of Shares, the boa rd may d ifferentiate between the holders of Shares 

as to the a mount of ca l l s  to be paid and the times of payment. 

9 Board may accept payment in  advance for ca l ls 

Where a shareholder is w i l l i ng to advance some or a l l  of the money unpa id  and 

u nca l led on any Share or Shares of  that shareholder, the Board may accept the 

a mount advanced on the Company's beha lf. The Board may pay interest on that 

a mount at a rate agreed between the board and that shareholder for the period 

between the d ate that the a mount is accepted and the date that the amount 

becomes paya ble pursuant to a ca l l  or the date specified for its payment. 
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SECOND SCHEDULE: PROCEEDINGS OF THE BOARD 

NOTICE OF MEETING 

1 Director or employee under d i rector's instructions to convene meeti ngs 

A d i rector, or an  employee of the Company at the request of a d i rector, may 

convene a meeti ng of the board by giving written notice in accordance with this 

schedu le .  

2 Notice to contai n  certa in  detai ls 

The notice of meeting m ust inc lude the d ate; t ime and place of the meeti ng and the 

matters to be d iscussed . 

3 Period of notice requ ired to be g iven to di rectors 

At least 5 working days' notice of a meeting of the board m ust be given to every 

d irector. Where the chai rperson or, i n  the event of the cha irperson's inca pacity, any 

other d i rector bel ieves it is necessary to convene a meeting of the board as a matter 

of u rgency, shorter notice of the meeting of the board may be g iven, so long as at 

least 1 working day's notice is g iven .  

4 Notice to be sent to d i rector's address 

The notice of meeting m ust be sent to the address, or ema i l  address or facs im i le 

number, which the d i rector provides to the Compa ny for that purpose, b ut if an  

address, or  ema i l  address or facs im i le number, i s  not provided, then to  h is or  her 

last place of em ployment or  residence, or emai l  address or facs imi le  n um be r, known 

to the Com pany. 

5 Directors may waive irreg ularities in  notice 

Any irreg u larity in the notice of a meeting is wa ived if a l l  d i rectors attend the 

meeti ng without protest as to the i rreg u la rity, or if  al l  d i rectors agree to the wa iver. 

MEETING AND QUORUM 

6 Methods of holding meetings 

A meeti ng of the boa rd may be he ld either: 

6 . 1 by a number of d i rectors who constitute a q uoru m ,  being assem bled together 

at the p lace, date and t ime a ppointed for the meeti ng ;  or 

6 . 2  by means of aud io,  or  a u d i o  and  visua l ,  com mun ication b y  which a q uoru m of 

d i rectors partici pating ca n s im u lta neously hear each other throug hout the 

meeting .  
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7 Quorum for Board meeting 

The q uorum necessa ry for the tra nsaction of bus iness at a meeting of the board is a 

majority of the d i rectors . Subject to cla use 8 of th is sched u le, no busi ness may be 

tra nsacted at a meeti ng of the boa rd un less a q uorum is present. 

8 Meeti ng adjourned if no quorum 

If a q uorum is not present with in 30 min utes after the time appointed for a meeti ng 

of the board , the meetin g  w i l l  be a djourned a utomatica l ly u nt i l  the same day in the 

fol lowing week at the same time and place .  If at the adjourned meeti ng a q uoru m is 

not present with in  30 m i n utes after the time appoi nted for the meeti ng, the 

d i rectors present wi l l  constitute a quoru m .  

CHAIRPERSON 

9 Cha irperson or deputy chairperson to cha i r  meeti ngs 

The chairperson of d irectors (or if there is no cha irperson or the cha i rperson is not 

present with in  5 min utes after the time appoi nted for the com mencement of the 

meeting, the deputy chai rperson of d i rectors) wi l l  chair each meeti ng of the boa rd at 

which he or she is  present. 

10 Directors may a ppoint chairperson of meeting if neither chai rperson nor 

deputy chai rperson is present 

If at a meeting of the board no chairperson or deputy chairperson of d i rectors is 

present with in  5 min utes after the time appoi nted for the com mencement of the 

meeting,  the d i rectors present may appo int one of their n umber to be  cha irperson of 

the meeti ng .  

VOTING 

1 1  Voting o n  resolutions 

Each d i rector has one vote . A resolution of the board is passed if it is  agreed to by 

a l l  d i rectors present without d issent or if a majority of the votes cast on it a re in 

favou r  of it. A d i rector present at a meeting of the boa rd may a bsta in  from voting 

on a resolut ion, and any d i rector who a bsta ins  from voting on a reso l ution wil l  not 

be treated as h aving voted in favou r  of it for the pu rposes of the Act. 

12 Chairperson has casting vote 

In the case of an eq ua l ity of votes, the cha irperson of d i rectors has a cast ing vote, 

except when only two d irectors vote. 
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MIN UTES 

13 Board must keep m i nutes of proceedi ngs 

The board must ensure that m in utes a re kept of proceedings at meetings of the 

board and that a record is  kept of al l written reso l utions of d i rectors . M in utes wh ich 

have been signed correct by the chai rperson of the meeting a re evidence of the 

p roceed ings at the meeti ng u nless they are shown to be inaccurate . 

OTH ER PROCEEDINGS 

14 Board may regulate other proceedi ngs 

Except as set out in  th is sched ule,  the board may regu late its own procedure .  
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Annex Four: Financial Power Restrictions under the Crown Entities Act 
2004 

Acquisition of financial products, borrowing, guarantees, indemnities, and derivatives 
Section 1 60 Further provision relating to acquisition of financial products, borrowing, guarantees, 
indemnities, and derivatives rules 
(1) Sections 1 61 to 164 apply subject to 

a. any regulations made under this Part; and 
b. any approval given jointly by the entity's responsible Minister and the Minister of Finance; and 
c.  an entity's Act; and 
d. an exemption granted in Schedule 1 or Schedule 2. 

(2) Sections 161 to 164 apply to a Crown entity subsidiary in the same way as they apply to its parent. 
(3) The Minister of Finance must notify in the Gazette an approval given under subsection (1)(b). 
Section 1 61 - Restriction on acquisition of financial products 
must not acquire financial products other than: 

a. a debt security denominated in New Zealand dollars that is issued by a registered bank, or by any 
other entity, that satisfies a credit-rating test that is specified in either regulations made under this 
Part or a notice in the Gazette published by the Minister of Finance: 

b. a public security: 
(2) This section does not apply to any money, financial product, or credit balance in a bank account held by 
a Crown entity on trust for any purpose or for another person. 
(2A) This section does not apply to derivatives. 
(3) This section does not prohibit a Crown entity from acquiring subsidiaries or shares if section 96 or, as 
the case may be, section 100 allows the acquisition 
Section 1 62 - Restriction on borrowing 
must not borrow from any person, or amend the terms of any borrowing, other than as provided in section 
160. 
Section 1 63 - Restriction on giving of guarantees and indemnities 
must not, with or without security, give a guarantee to, or indemnify, another person, or amend the terms of 
any such guarantee or indemnity, other than as provided in section 1 60 .  
(2)  This section does not apply if the other person is-

a. a member, office holder, committee member, employee, or other individual indemnified by the 
board in relation to any claim or proceeding under-

i. section 1 22 of this Act; or 
ii. section 1 62 of the Companies Act 1993; or 
iii. the entity's natural person powers or other powers in the entity's Act: 

b. a delegate or agent indemnified by the board under its natural person powers, or the common law, 
in relation to any claim or proceeding. 

(3) This section does not apply to any guarantee or indemnity that is implied at law or arising from any 
transactions that may be authorised under regulations made under this Part 
Section 1 64 - Restriction on use of derivatives 
must not enter into an agreement constituting a derivative, or amend the terms of that agreement, other 
than as provided in section 1 60. 

Miscellaneous 
Section 1 65 - Net surplus payable by certain statutory entities and Crown entity companies 
(1) Unless an exemption is granted in Schedule 1 or Schedule 2, the Minister of Finance may, in writing, 
require a statutory entity or Crown entity company to pay to the Crown a sum equal to the whole or any 
part of a net surplus of the statutory entity or Crown entity company, or its Crown entity group, as 
determined in accordance with generally accepted accounting practice or any other basis that may be 
agreed between that Minister and the entity. 
(2) In this section, net surplus includes both an annual profit and an accumulated surplus. 
(3) Before the Minister of Finance issues a requirement under this section.-

a.  the Minister of Finance must consult with each responsible Minister; and 
b. a responsible Minister must consult with the Crown entity. 

(4) This section does not limit any provision for the payment of an annual distribution or similar payment to 
the Crown under the entity's Act. 
(5) This section does not limit the need for a Crown entity company to comply also with the provisions of 
the Companies Act 1 993 (or its constitution, if relevant) relating to distributions. 
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NEW ZEALAND 

COMPANIES OFFICE 
COMPANIES 
REGISTER 

Page 1 of 1 

Form 3 
Form version I October 2017 

IMPORTANT! This document must be uploaded online OR faxed to 0508 266 736 (0508 CONSENT) or +64 9 913 4213 

Please do not return this document by post. 

Consent of shareholder of proposed company 
Section 12(1) Companies Act 1993 

Name of proposed company Name reservation number 

Provincial Growth Fund Limited I 1 4679054 
Proposed company number 

Shareholder's full legal name 

Shareholder's address 

I Min ister of Finance 

1 Molesworth Street, Pipitea, Wellington, 6011 , New Zealand 

Number of shares held 50 

Shareholder's consent 

I consent to act as shareholder of the above proposed company and to taking the number of shares specified. 

Signature 

Name of signatory I Honourable Grant Robertson 
Date 

I M PORTANT I N FORMATION 
Shareholders 

A trust, whether expressed, implied or constructive, cannot be entered on the share register. Where, for example, shares are held by a family 

trust the name ofthe trustees must be entered individually as members of a share parcel. 

Initials of the person's name are not allowed. The full legal name must be provided. 

A postal address, private bag or DX number is not permitted for the shareholder's address. 

Only one person must complete this form. If the shares are held jointly with others then each shareholder must complete and sign their own 

form, indicating they own them jointly. 

If the shareholder is a natural person, please give a residential address. If the shareholder is a body corporate, please give the address of its 

registered office or, if it does not have a registered office, the address of its principal place of business. 

If this form has been signed by an agent, it must be accompanied by the instrument authorising the agent to sign it. An example where this 

would be used is when the shareholder is overseas and unable to sign the form when the company is to be incorporated. To obtain more 

information on this process including a sample authorisation form then visit our website. 

If this form is signed under power of attorney, the attorney must provide a Certificate of Non-Revocation. To obtain more information on this 

process then visit our website. 

Completed by Name: Chapman Tripp (Jul ia Carrington) 
Postal address: 

1 0  Customhouse Quay 
Wellington 601 1 
New Zealand 

 

 




